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During a wde-ranging investigation, |aw enforcenent
of ficers | ocated and sei zed several itens of property thought to be
used in the conduct of an illegal drug enterprise. Crim nal
charges followed the several seizures, and Page Stuart, the
appel l ant, pleaded guilty to offenses involving delivery and
conspiracy to deliver large quantities of marijuana. The State
thereafter instituted adm nistrative proceedi ngs under Tenn. Code
Ann. § 53-11-201 et seq. (1991 & Supp. 1992) for the forfeiture of
the property seized. Although Stuart challenged the forfeiture of
sone of the property,? he was not successful, and both the Chancery

Court and the Court of Appeals upheld the forfeiture.

We granted Stuart’s application for reviewunder Rule 11,
Tenn. R App. P., in order to address the follow ng issues of

constitutional significance:

1. Whet her Tennessee’s forfeiture
statutes inpose “punishnment” within the
meani ng of the double jeopardy clauses of the
United States and Tennessee Constitutions,

such t hat forfeiture cannot follow a

Stuart clainmed the follow ng property:

$120,406 in U S. currency, seized 9/8/92;

$159, 227 in U S. currency, seized 9/9/92;

one 1993 GMC truck, seized tw ce, 11/9/92 and 5/21/93;

$3,000 in U S. currency, seized 4/12/93;

$35,260 in U S. currency, a quantity of burned U S.
currency (for which the police received a cashier’s check
for $8,820), and 100 boxes of sports cards, seized
5/ 21/ 93;

$315,000 in U. S. currency, seized 6/3/93; and

two cashier’s checks for $3,000 and $5, 000, seized
6/ 18/ 93.



conviction for the offenses involving the

forfeited property.?

2. \Wether the forfeiture here inposed
constitutes an “excessive fine” as prohibited
by the Ei ghth Anendnent to the United States
Constitution and Article I, 8 16 of the

Tennessee Constitution.

Because we find that the Tennessee legislature clearly
intended that forfeiture be a civil, in rem proceeding, we hold
that forfeiture under Tenn. Code Ann. § 53-11-201 et seq. does not
I mpose “puni shnent” for the purposes of the doubl e jeopardy cl auses

of the Tennessee and United States Constitutions. Further, we hold

that the forfeiture of Stuart’s property did not violate the
excessive fines <clauses of the Tennessee and United States

Constitutions.

From June 1987 to Mrch 1993, Stuart and several
acconplices were trafficking in large quantities of marijuana.

Stuart was indicted in April 1993 for his role in this conspiracy.

2Stuart asserts that the forfeiture viol ates doubl e j eopardy,
even though the final order of forfeiture was entered April 29,
1994, prior to his guilty pleas entered on June 15, 1994. As a
practical matter, the sequence of the State’'s actions against
Stuart and his property dictates that the conviction is the
puni shnment he shoul d assert places himin doubl e jeopardy. Because
in any event we find that the forfeiture is not punishnment for
doubl e j eopardy purposes, we disregard this irregularity.

3



On June 15, 1994, he pleaded guilty to three felony offenses:
conspiracy to deliver over 70 pounds of marijuana,?® conspiracy to
deliver over 700 pounds of marijuana,* and delivery of over 70
pounds of marijuana.® The third offense was based upon a Mrch

1993 delivery of approxinmately 140 pounds of marijuana.

In the course of the investigation, |aw enforcenent
officers conducted numerous searches of various hones and
properties, including sonme owned by Stuart. The searches,
conducted from Sept enber 1992 to June 1993, resulted in the seizure
of vehicles, other personal property, and over $840,000 in United
States currency. The currency clainmed by Stuart was di scovered in
various locations: on Stuart’s person, in his truck, in various
hi di ng pl aces inside his honme, within a hidden conpartnment in the
shed behind his girlfriend s house, and buried in a North Carolina

cenetery, next to the graves of relatives.

Pursuant to the admnistrative procedures in Tenn. Code
Ann. 8 53-11-201 (Supp. 1992), the State initiated proceedings in
the Tennessee Departnent of Safety for the forfeiture of the
property seized. Stuart did not present any evidence during these
proceedi ngs. In the initial order filed Decenber 22, 1993, the

adm ni strative |aw judge nade the foll ow ng findings:

3Tenn. Code Ann. § 39-6-417(c)(M (Supp. 1988) (repealed
1989) .

“Tenn. Code Ann. § 39-17-417(j)(13).
*Tenn. Code Ann. § 39-17-417(i)(13).



[I]t is concluded that all of
the noney clainmed by Page Stuart,
along with the sports cards® cl ai ned
by him were by a preponderance of
the evidence drug proceeds, or
purchased with drug proceeds, or
purchased with noney so conm ngl ed
with drug proceeds as to nake it for
all intents and purposes one and t he
sanme and to render it all subject to
forfeiture under the |law, absent
credible rebuttal evidence, which
was not forthcon ng.

Finally, it is concluded that
the preponderance of the evidence
presented in this case is that the
1993 GVMC truck at issue was used to
facilitate t he Mar ch, 1993,
transaction involving the sale of
140- 142 pounds of marijuana. . . .
The use of the truck to go to San
Diego to set up the drug deal that
led to over 140 pounds of marijuana
being taken to Tennessee clearly
“facilitated” this transaction or
sal e.

The administrative | aw judge al so found that Stuart nade
a lunmp sum paynment of $20,000 for the 1993 GMC truck and received
a rebate of $2,139.37. Wth respect to Stuart’s yearly legitinmate
i ncone, evidence showed that he earned $31,568.07 in gross wages i n
1988; $27,372 in 1989; $25,800 in 1990; $25,930 in 1991; $5,943 in
wages and pension inconme in 1992; and $2,640 in pension income in
1993. In addition, he wthdrew $11,000 from his credit union
account in 1991 and $52,858.95 in 1992. Yet, his docunented
expenses, including the seized currency for which he filed clains,

were $789,975.09 in 1992 and $413,930 in 1993. These expenses

The “sports cards” consisted of an extensive collection of
basebal I, football, and basketball cards.
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exceeded his 1992 and 1993 legitimate inconme by over 1.1 mllion

dol | ars.

Inthe final order dated April 29, 1994, the Conm ssi oner
of the Tennessee Departnent of Safety adopted the adm nistrative
| aw judge’ s findings of fact and concl usions of |aw. The chancery
court considered Stuart’s petition for review and affirmed the
order of the Conmm ssioner. The Court of Appeals affirnmed the
chancery court judgnment. Because the constitutional issues inthis

case are solely questions of law, our reviewis de novo. State v.

Davis, 940 S.W2d 558, 561 (Tenn. 1997).

The doubl e j eopardy cl ause of the Fifth Arendnent to the

United States Constitution, applicable to the states through the
Fourteent h Amendnent, provides that no person shall “be subject for
the sanme offense to be twice put in jeopardy of Ilife or linb
. Article 1, 8 10 of the Tennessee Constitution provides

that “no person shall, for the same offence, be twice put in
jeopardy of Ilife or linb.” As we have stated often and nost

recently in State v. Denton, 938 S.W2d 373, 378 (Tenn. 1996),

t hree f undanent al principles underlie doubl e ] eopar dy:
(1) protection against a second prosecution after an acquittal

(2) protection against a second prosecution after conviction; and
(3) protection against nmultiple punishnents for the same of fense.

Stuart asserts that forfeiture subsequent to conviction constitutes



a second puni shnent inposed for the sane offense--a violation of

the third doubl e jeopardy protection enunciated in Denton.

In United States v. Ursery, 518 U S. 267, 116 S. Ct.

2135, 2138, 135 L. Ed. 2d 549, 557 (1996), the United States Suprene
Court held that civil forfeiture generally does not constitute
puni shnent for the purposes of the federal constitution s double
j eopardy cl ause. The Court further found that the federa
forfeiture provisions at issue were civil rather than crimnal in
nature, thus, not punishment for doubl e jeopardy purposes. |d. at
__, 116 S .. at 2149, 135 L. Ed.2d at 571. The appellant asks
this Court to reject the reasoning of Usery and to find
forfeitures under the Tennessee forfeiture statute crimnal in

nat ur e.

Once it is determned that nultiple puni shnments have been
i nposed upon a defendant, the Tennessee Constitution does indeed
provide a greater neasure of protection agai nst doubl e jeopardy

t han does the United States Constitution. See Denton, 938 S. W 2d

at 381-82. However, in addressing the initial question of what
constitutes punishnment, this Court has previously followed a

f ederal standard. See State v. Conley, 639 S W2d 435, 436-37

(Tenn. 1982) (revocation of driver's license is not punishnment);

Metropolitan Gov't of Nashville and Davidson County v. Mles, 524

S.W2d 656, 660 (Tenn. 1975) (inposition of fine for violation of
city ordinance i s punishnent). Furthernore, the test delineated in
Usery is consistent with the standard previously utilized by this

Court:



[ NJot every deprivation visited upon
one who violates the state’s laws is
to be considered “punishnment” for
purposes of applying the double
j eopardy clause. Thus, it is
recognized . . . that the double
jeopardy clause did not prevent a
second action that is “remedial in
nat ure” and not intended to have the
effect of inflicting “punishment”
upon the individual in order to
vi ndi cate public justice.

Conl ey, 639 S.W2d at 436; see also Mles, 524 S.W2d at 660.

Accordingly, we will rely on the two-part Usery test in
order to determne whether forfeiture wunder Tennessee |aw
constitutes punishment for the purpose of double jeopardy.’” Under
the first prong, we nust determ ne whet her the | egi sl ature intended
forfeiture proceedings to be crimnal or civil. Under the second
prong, we nust consider whether “the clearest proof” denonstrates
that, despite legislativeintent, the forfeiture proceedings are so
punitive in fact that they cannot be legitinmately viewed as civil
in nature. Usery, 518 US at _ , 116 S. Q. at 2147, 135 L.
Ed. 2d at 568-69.

Considering the first prong of the Usery test in the
context of Tennessee’'s forfeiture statutes, it is clear that the
Tennessee | egislature intended these forfeiture proceedings to be

civil rather than crimnal. Three reasons support this concl usion.

"W also note that the nunmerous jurisdictions previously
addressing this issue invariably followUsery. See, e.qg., Wlhite
v. State, 689 So.2d 221, 224 (Ala. Crim App. 1996); Sins v. State,
930 S. W 2d 381, 382-83 (Ark. 1996); State v. McGough, 924 P.2d 633,
635 (ldaho C. App. 1996); State v. Predka, 555 N.W2d 202, 212
(lowa 1996).




First, forfeiture under Tennessee law is an action in rem This
Court has regarded forfeiture under the Tennessee statutes as an

action in rem for a considerable length of tine. See Fugqua V.

Arnmour, 543 S.W2d 64, 68 (Tenn. 1976) (“A forfeiture proceeding
such as this is an action in rem and jurisdiction of the Court
depends upon its actual or constructive custody of the property
being forfeited, ordinarily acquired by virtue of its previous
seizure.”). Moreover, Tenn. Code Ann. 8 53-11-451(b) (1991) states
that property nmay be seized “upon process issued by any circuit or

crimnal court having jurisdiction over the property.” (enphasis

added). Thus, it is the property itself which is targeted, not the

owner of the property. 1In contrast to the in personam nature of

crimnal actions, inremactions are traditionally viewed as civil
proceedings, Wwth jurisdiction dependent on the seizure of a
physi cal object. Usery, 518 U S. at _ , 116 S. C. at 2147, 135

L. Ed.2d at 568 (quoting United States v. One Assortnent of 89

Firearms, 465 U.S. 354, 363, 104 S. Q. 1099, 1105, 79 L. Ed.2d
361, 369 (1984)).

Second, the procedures delineated in the relevant
statutes support the conclusion that the Tennessee |egislature
i ntended forfeiture proceedings to be civil rather than crimna
actions. The nost significant procedural indication of such an

intent is the allocation of the burden of proof.® The State has a

8 her procedural provisions further denpbnstrate that the
forfeiture statutes are civil in nature. First, forfeiture
proceedings require neither scienter nor actual notice to the
affected person. The Departnent of Safety needs only to nmake a
“reasonabl e effort” to notify the property owner “by furnishing al
parti es known to have an interest in the conveyance with a copy of
the receipt.” Tenn. Code Ann. 8 53-11-201(a)(1)(C (Supp. 1992).
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| ess onerous burden--that of proving only by a preponderance of the
evidence that the property is subject to forfeiture. Tenn. Code
Ann. 8 53-11-201(d)(2) (Supp. 1992). This is to be contrasted with
the State’'s burden in crimnal proceedings--proof beyond a

reasonabl e doubt .

The third supporting reason is the explicit |anguage of

Tenn. Code Ann. § 53-11-403 (1991), which provides:

Any penal ty i nposed for violation of
parts 3 and 4 of this chapter or
[title 39, chapter 17, part 4] is in
addition to, not in lieu of, any
civil or admnistrative penalty or
sanction otherwi se authorized by
| aw.

(enphasi s added). Admttedly, part 4 of chapter 11 is titled
“Crimnal Penalties and Enforcenent,” and Tennessee's forfeiture
statutes are found in parts 2 and 4 of chapter 11. However, the
crimnal penalties to which this title refers are separate and
distinct fromforfeiture. Crimnal penalties are inposed by part
4 for various crimnal conduct, such as acquiring prescription
drugs by fraud or dispensing prescription drugs in violation of
part 3, “Regul ations and Registrations.” See Tenn. Code Ann. 88§

53-11-401 and -402 (1991). Tennessee Code Annotated 8§ 53-11-403

| ndeed, the property may be subject to forfeiture even if no claim
Is ever filed and the State never shows a connection between the

property and a particular person. Ursery, 518 U S at __, 116 S.
Ct. at 2149, 135 L. Ed.2d at 570; Tenn. Code Ann. § 53-11-203
(1991). Moreover, when a notor vehicle is seized, the |aw

enforcenment agency may pursue the forfeiture proceedi ng through
“either an adm nistrative agency or through a court having civi
jurisdiction . . . .” Tenn. Code Ann. 8§ 53-11-201(Kk)(Supp. 1992)
(enmphasi s added).
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explains that these penalties are in addition to admnistrative

penalties such as forfeiture. Thus, the legislature’s intent to

make forfeiture proceedings civil is abundantly clear.

The second prong of the Ursery test requires us to
determ ne whether Tennessee’'s forfeiture proceedings are so
punitive in formand effect as to overcone our | egislature s intent
and render the proceedings crimnal. The forfeiture proceedi ngs
nmust be shown by the “clearest proof” to be punitive in order to
overcone legislative intent. Usery, 518 U S at , 116 S. C. at
2148, 135 L. Ed.2d at 569. No such proof exists. W discern no
substantive di fference between Tennessee’s forfeiture statutes and
the federal statutes at issue in Usery. Thus, the reasoning with
respect to the punitive effect of the forfeiture statutes in Ursery

is fully applicable here.

Wiile all forfeiture statutes no doubt have certain
punitive aspects, they also serve inportant nonpunitive goals
First, requiring the forfeiture of property used to conmt drug
vi ol ations serves the renedi al goal of encouraging property owners
to nmake sure the property is not used for illegal purposes.
Second, the forfeiture nay al so abate a nui sance. Wth respect to
proceeds, the forfeiture serves the nonpunitive goal of ensuring
t hat persons do not profit fromtheir illegal acts. 1d. at , 116
S. C. at 2148-49, 135 L. Ed.2d at 569-70. Finally, while
forfeitures may fairly be said to serve the purpose of deterrence,

this fact does not transform forfeiture into a crimnal penalty.

Indeed, all civil penalties have sone deterrent effect. If a
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sanction nust be solely renedial to avoid violating the double
j eopardy clause, then no civil penalties woul d be beyond t he scope

of the d ause. Hudson v. United States, = US _ , 118 S. .

488, 495, 139 L. Ed.2d 450, 461 (1997).

Under the Suprene Court’s two-part test in Usery, then,
we conclude that forfeiture under Tenn. Code Ann. 8 53-11-201 et
seq. is a civil in rem proceeding and does not constitute
puni shment for purposes of either the state or federal double

j eopardy cl ause.

The second issue Stuart raises is whether the forfeiture
of his currency, truck, and sports cards constitutes an excessive
fine, in violation of the Tennessee and United States
Constitutions. Article I, 8 16 of the Tennessee Constitution and
t he Ei ghth Anendnent to the United States Constitution both provide
t hat excessive bail “shall not be required, nor excessive fines
i nposed, nor cruel and unusual punishnents inflicted.” This Court
has previously construed the cruel and unusual punishnment cl ause of
Article I, 8 16 to be coextensive with its federal counterpart.

State v. Harris, 844 S.W2d 601, 603 (Tenn. 1992); State v. Bl ack,

815 S. W2d 166, 188-89 (Tenn. 1991). Accordingly, we wll construe

t he excessive fines clause of Article I, 8 16 in the sane manner.

While forfeiture is not necessarily a crimnal action for

pur poses of the doubl e jeopardy clause, forfeiture is, at least in
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part, a punitive nmeasure. As a result, the excessive fines clause
applies even to civil in remforfeitures of property. Austin v.

United States, 509 U S. 602, 621-22, 113 S. C. 2801, 2812, 125 L

Ed. 2d 488, 505-06 (1993). However, neither the Austin Court nor
any Tennessee court has established a test for determ ning what
constitutes an excessive fine. Thus, we nust now define such a

st andar d.

As a threshold matter, we find that the proceeds of
illegal drug transactions are not subject to an excessive fines
anal ysi s under Austin. The forfeiture of such proceeds is not
punitive because the claimant was never legally entitled to them
in the sane way that a bank robber is not entitled to the stolen

noney. United States v. Tilley, 18 F. 3d 295, 300 (5th Cr.), cert.

deni ed, 513 U. S. 1015 (1994). Thus, forfeiture of drug proceeds is

purely remedial in nature. United States v. Salinas, 65 F.3d 551,

554 (6th Cr. 1995); see also State v. Cole, 906 P.2d 925, 934-36

(Wash. 1995).°

In this regard, Austin is partially distinguishable from
the instant case because the forfeited properties in Austin, a
nmobi | e honme and auto body shop, were used in furtherance of drug
transactions; they were not proceeds of drug transactions. Austin,
509 U. S at 604-05, 113 S. C. at 2803, 125 L. Ed.2d at 494. In
contrast, in the case under review the adm nistrative |aw judge

f ound t hat

°Most courts that have considered this issue have held that
the forfeiture of proceeds is not punishrment. Cole, 906 P.2d at
935 n. 10 (collecting cases).

13



all of the noney clained by Page
Stuart, along with the sports cards
cl ai med by hi m wer e by a
preponderance of the evidence drug
proceeds, or purchased with drug
proceeds, or purchased with noney so
commi ngled with drug proceeds as to
make it for all intents and purposes
one and the sanme and to render it
all subject to forfeiture

The definition of “proceeds” includes not only cash but also
property secured with the proceeds of illegal activity. Salinas,
65 F.3d at 554. Therefore, the excessive fines clauses of both the
United States and Tennessee Constitutions do not apply to the
forfeiture of Stuart’s currency and sports cards because the
adm nistrative law judge found them to either be proceeds or
purchased w th proceeds. Consequently, the truck, which the
adm nistrative |aw judge found to have been used to facilitate a
drug transaction, is the only property subject to an excessive

fi nes anal ysis.

Considering the forfeiture of Stuart’s truck in the
cont ext of excessive fines, jurisdictions that have established an
excessive fines test generally divide into two categories: those
adopting the instrunentality test proposed by Justice Scalia in
Austin,? and those adopting a nultifactored hybrid of the

instrunentality and proportionality tests. Under t he

°See United States v. Chandler, 36 F.3d 358, 365 (4th Cir.
1994), cert. denied, 514 U S. 1082 115 S. C. 1792, 131 L. Ed.2d
721 (1995); In re King Properties, 635 A 2d 128, 133 (Pa. 1993).

“The majority of jurisdictions have adopted sonme formof the
hybrid test. See, e.q., Wjnar v. Gty of Tarpon Springs, 684
So.2d 197, 199 (Fla. C. App. 1996); Thorp v. State, 450 S.E. 2d
416, 419-20 (Ga. 1994); People ex rel. Waller v. 1989 Ford F350
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instrunentality test, the issue is not the nonetary worth of the
forfeited property; rather, the issue is how closely related the
property is to the underlying offense. For exanple, a set of
scal es used to neasure contraband is forfeitable whether nade of
the purest gold or the basest netal. Austin, 509 U S. at 627-28,
113 S. C. at 2815, 25 L. Ed.2d at 509 (Scalia, J., concurring).
A proportionality analysis, which stens from the United States
Suprenme Court’s approach to the cruel and unusual punishnent
cl ause, essentially conpares the value of the forfeited property

with the gravity of the crimnal conduct. United States v. 11869

West shore Drive, 70 F. 3d 923, 927 (6th Gr. 1995), cert. denied, _

US _, 117 S. C. 57, 136 L. Ed.2d 20 (1996).

Various courts have expressed concern over the difficulty
in applying both the instrunentality and the proportionality
approaches. The proportionality approach nakes t he excessive fines
anal ysis very fact-specific, thus providing |ess guidance and

uniformty. See Wjnar, 684 So.2d at 201 (Altenbernd, J.,

concurring and dissenting). Yet, proportionality analysis is an
effective nmechanismfor restraining the State, which has a strong
pecuni ary incentive to confiscate the nost property--and the nost

val uabl e property--possible. See Thorp, 450 S. E 2d at 419.

Further, relying solely on the instrunentality test may
not be fully consistent with the reasoning in Austin. The mgjority

in Austin based the application of the excessive fines clause on

Truck, 642 N E. 2d 460, 466 (I11. 1994); State v. Harold, 671 N.E. 2d
1078, 1082 (Ohio Ct. App. 1996).
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the ground that the forfeiture served, at least in part, to punish
the owner. Because the property owner is the person punished, it
would be illogical not to consider the owner’s culpability in
determining whether the forfeiture is excessive. Addi tionally,
“the very word ‘ excessive plainly contenpl ates sone conpari son of
the fine to the conduct sought to be punished in order to determ ne

if the fine violates the Eighth Arendnent.” 1d. at 418.

Finally, we note that Tennessee’'s forfeiture statutes
enbrace the proportionality approach. Under Tenn. Code Ann. 8 53-
11-451(a) (4) (O (Supp. 1997), the sinple possession of a snall
anount of drugs or drug paraphernalia cannot trigger a forfeiture
action. Apparently, the legislature has determ ned that forfeiture

woul d be di sproportionate to those crines.

Therefore, we conclude that any analysis under the
excessive fines clause nust include a proportionality test.
Al t hough the nmultifactored analysis is described in various ways,

courts consistently utilize the follow ng factors:

(D) t he harshness of the penalty
conpared with the gravity of the
under | yi ng of f ense;

(2) the harshness of the penalty
conpared with the cul pability of the
cl ai mant; and

(3) the relationship between the
property and the offense, including
whet her use of the property was (a)
I nportant to the success of the
crime, (b) deliberate and pl anned or
nmerely incidental and fortuitous,
and (c) extensive in terns of tine
and spatial use.
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E.g., 11869 Westshore Drive, 70 F.3d at 928; United States v. 6625

Zumrez Drive, 845 F. Supp. 725, 732 (C.D. Cal. 1994). No single

factor is dispositive. |d.

In considering the gravity of the of fense under the first
factor, sever al gener al princi pl es gui de  our anal ysi s:
(1) intentional conduct is nore serious than negligent conduct;
(2) conpleted crines are nore serious than attenpted crines; and
(3) violent crines are nore serious than nonviolent crines. 1d. at
733. Here, the adm nistrative |aw judge found that the truck had
been used to further a high-vol unme drug transacti on--unquestionably
a grave offense. Further, the transacti on was both i ntentional and
conplete. Finally, while drug violations are not per se violent
crinmes, it is worth noting that violence is often part of a high-

vol ume drug trafficking enterprise.

When anal yzing the cul pability of the clai mant under the
second factor, there are also certain principles that guide our
analysis: (1) the claimant acquitted of an offense is regarded as
the least culpable; (2) the claimant convicted of an offense is
the nost culpable; and (3) the claimant never charged with an
of fense must be presuned innocent. See id. Here, Stuart was
convicted for the underlying drug offenses. In fact, he pleaded
guilty to three felony drug offenses and did not at any tine
cont est the evi dence agai nst hi mduring the forfeiture proceedings.
Thus, in this regard Stuart falls into the “nost cul pable”

cat egory.
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When determ ning the harshness of the penalty inposed
under the first and second factors of the excessive fines anal ysis,
courts should consider the nonetary value of the property
forfeited, particularly in light of the claimnt’s financial
resources. A forfeiture is less likely to be excessive when the
clai mant has the financial ability to replace the property w thout
undue hardshi p. Conversely, a forfeited vehicle may be worth
little, but undue hardship nmay still result if the claimant’s
famly cannot afford to replace it and has no other mnmeans of
transportation.*® Finally, the intangible value of the forfeited
property should be considered. For exanple, real property,
especially a hone, has a higher intangible value than persona

property. 6625 Zumrez Drive, 845 F. Supp. at 734.

In the instant case, Stuart purchased the truck in 1992
for approximately $18,000. The record does not reveal the truck’s
value at the tinme of forfeiture. Wth respect to financial
resources, the admnistrative | aw judge found that Stuart’s yearly
l egitimate i ncone vari ed fromapproxi mately $26, 000 t o $59, 000 from
1988 to 1992. In 1993, he earned only $2,640 from his pension
Meanwhi | e, evidence suggests that he was spending or hiding
hundreds of thousands of dollars in both 1992 and 1993. Further,
no evi dence suggests that forfeiture of the truck will inpose an
extreme hardship on Stuart or any other nenber of his famly.

Based on the foregoing, we cannot say that the deprivation of one

2] f t he claimant’s fi nances are not consi der ed,

proportionality analysis wll generally permt the forfeiture of
property frompersons of | esser neans, while prohibiting forfeiture
from persons of greater neans. Wjnar, 684 So.2d at 200

(Al'tenbernd, J., concurring and dissenting).
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noderately expensive vehicle is a particularly harsh penalty.

In sum because the offense was intentional, conplete,
potentially violent, and invol ved a najor conspiracy to sell |arge
quantities of marijuana, the offense is serious. Furt her nore
Stuart, who pleaded guilty to the wunderlying offense, 1is
unquesti onably nost cul pable. [In conparison, the penalty is not
particularly harsh. This conclusionis buttressed by the fact that
Stuart’ s expendi tures exceeded his | egitimte i ncome by hundreds of
t housands of dollars in the two years preceding his arrest. And
whil e the record does not reveal the truck’s value at the tinme of
forfeiture, it is undoubtedly dwarfed by the value of the |arge
guantities of marijuana Stuart has admtted to snmuggling into the

Uni ted St ates.

The third factor of the excessive fines analysis is the
rel ati onship between the property and the offense. Under this
factor, we inquire whether the property was inportant to the
success of the crimnal activity. The adm ni strative |aw judge
found that the forfeited truck was wused to facilitate a
transaction involving 140 pounds of marijuana. Apparently, the
truck was used as Stuart’s transportation from Nashville,
Tennessee, to San Diego, California, to arrange the transaction,
not to actually transport the marijuana. Thus, the inportance of
the truck to the success of the transactionis mnimal, in that any
vehicle could have served this purpose. However, the use of the
truck was clearly deliberate and planned. As to the extent of the

use of the truck, there is proof only with respect to the one
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transaction invol ving 140 pounds of marijuana. While this is only
a single event, Stuart drove the truck all the way from Nashville
to San Diego to nake the arrangenents. Cearly, a cross-country
drive in the truck is extensive both in terns of tinme and “spatia

use.

In conclusion, the factors weigh in favor of allow ng the
forfeiture of the 1993 GVC truck. While the inportance of the
truck to the success of Stuart’s drug transaction may be m ni nal
other facts strongly indicate that the forfeiture of the truck is
not unconstitutionally excessive. 1In light of the gravity of the
offense, Stuart’s culpability, the noderate effect of the
forfeiture here inposed, and the deliberate and extensive use of
the truck, the forfeiture does not violate the excessive fines

cl ause of either the Tennessee or United States Constitution.

Accordingly, and for the reasons herein stated, the
judgnent of the Court of Appeals is affirned. Costs are taxed

agai nst the appellant, for which execution may i ssue if necessary.

ADCOLPHO A. BIRCH, JR., Justice
CONCUR

Ander son, C. J.
Drowot a, Reid, Hol der, JJ.
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